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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 29th day of Septenber, 1993

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-13228
V.

MARCO ANTHONY GRI LLO,

Respondent .
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CPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion Adm nistrative Law Judge Jerrell R Davis rendered in
this proceedi ng on August 30, 1993, at the concl usion of an
evidentiary hearing.” By that decision, the |aw judge affirned
an energency order of the Admnistrator to the extent it alleged

vi ol ati ons by respondent of section 61.59(a)(2) of the Federal

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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Avi ation Regul ations ("FAR " 14 CFR Part 61), but nodified the
sanction fromrevocation of respondent's Airline Transport Pil ot
and Flight Instructor certificates to a 90-day suspension of the
flight instructor certificate.” On appeal, the Adm nistrator
contends that the law judge erred in reducing the sanction for
the charge he affirmed and in dismssing an allegation under FAR
section 61.151(b).° W find ourselves in agreenment with the
first assignnment of error and do not reach the second."

The charges in this matter arise out of respondent's service

as a designated pilot exam ner (DPE) for the Federal Aviation

’FAR section 61.59(a)(2) provides as follows:

8 61.59 Falsification, reproduction, or alteration of
applications, certificates, |ogbooks, reports,
or records.

(a) No person may nmake or cause to be made- -
* * * * *

(2) Any fraudulent or intentionally false entry in any

| ogbook, record, or report that is required to be kept,

made, or used, to show conpliance with any requirenment

for the issuance, or exercise of the privileges, or

[sic] any certificate or rating under this part...

*The | aw j udge found that there was an insufficient
evidentiary basis in the record to support the allegations of
viol ati ons of FAR sections 61.59(a)(1) and 61.151(b). The latter
section provides as foll ows:

8§ 61.151 Eligibility requirenents: General.
To be eligible for an airline transport pilot
certificate, a person nust--
* * * * *

(b) Be of good noral character.

‘The respondent has filed a reply brief opposing the
Adm ni strator's appeal and, essentially, urging the affirmation
of the initial decision.
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Adm ni stration (FAA), a position which authorized him anong
ot her things, to conduct various flight tests and checks, and
i ssue tenporary certificates, much |i ke sonme FAA inspectors are
enpowered to do.® The evidence in this case established, without
contradiction, that respondent submtted reports to the FAA
(nanely, FAA Form 8710-1, "Airman Certificate and/or Rating
Application,” and FAA Form 8060-5, "Notice of Di sapproval of
Application") that indicated that three airnmen had failed certain
flight tests when, in truth, they had not even been exam ned.’
Al t hough finding that the respondent had nade intentionally false
statenments in connection with the docunentation for each of the
airnmen, the |law judge concl uded that revocation was not
warranted. That concl usion appears to be based on his view that
because the respondent's falsifications did not result in the
certification of anyone who was not qualified, they did not have

an adverse inpact on air safety. W cannot endorse the | aw

°Fol | owi ng recei pt of the pertinent paperwork, pernanent
certificates are subsequently issued by the Airnen Certification
Branch of the FAA's Ofice of Aviation System Standards.

°None of the three airnmen was aware of the false reports,
and all of them passed the exans when the respondent in fact
adm ni stered them Respondent acconplished this by having
applicants give himtw signed copies of Form 8710-1 (both signed
by the applicant and the instructor endorsing the applicant) when
the applicants showed up to take a flight exam The applicant
would fill out one of the fornms, as appropriate, and tender it
and a signed but otherw se blank copy to the respondent. After
the exam the respondent would allow the applicant to believe
that he had passed, but the forns the respondent submtted to the
FAA (nanely, the copy of Form 8710-1 he had received in blank and
a copy of Form 8060-5) would indicate a failure. Respondent
woul d subsequently submt the other copy of the Form 8710-1
i ndicating that the applicant had passed the check ride on a re-
exam nation, when, in fact, no further testing had been done.
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judge's determ nations that respondent's conduct neither
denonstrated that he | acks qualification to hold any certificate
nor underm ned avi ati on safety.

The negative inpact on air safety of respondent's
falsifications is real and direct. The FAA nust ensure that
those entrusted with the task of certificating airnen perform
that function properly and to the highest standards. Consi stent
with that necessary and ongoing responsibility, and in
recognition of the possibility that the quality of testing may
suffer where, anong other things, too nmany tests are being given
in too short a period of tinme, the Administrator, in addition to
periodi ¢ surveillance and annual renewal of all exam ners,
mai ntains records relating to the total nunber of tests
i ndi vi dual DPEs adm nister during a year and to their pass/fai
rates. |lnaccuracies in these records inpair the effective
moni toring of the DPE programi and, as a result, raise
significant concerns over the conpetency of both the DPEs and the
individuals they certificate.® In light of these factors, we
have no hesitancy in concluding that the subm ssion of reports of

so-called "false failures," as respondent was shown to have done

I'n addition, of course, erroneous records pertaining to
specific DPEs may serve to shield themfromtinely discovery of,
or accountability for, inadequate or inappropriate testing
practices.

’In this regard, we note that respondent perforned sone 587
check rides or exans in 1992. The record suggests that the fee
for such tests could be as high as $250 each. G ven the
potential for substantial renuneration, unscrupul ous exam ners,
even though well qualified froma technical standpoint, obviously
have an econom c incentive for avoi di ng hei ghtened FAA scrutiny.
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on at |east three occasions, is detrimental to the
Adm nistrator's efforts to safeguard the pilot certification
process by utilizing statistical criteria to evaluate and
supervi se the practices and performance of his DPEs.

We al so have no difficulty concluding that respondent's
vi ol ati ons denonstrate that he | acks the qualification necessary
to hold either an ATP or a flight instructor certificate. Since
the respondent did not testify in his own defense, we have no
direct evidence as to his actual notivation for falsifying the
airman records.’ Nevertheless, while we think it reasonable to
assune that the respondent, for reasons he has chosen not to
di scl ose, believed that the fal se reports woul d sonehow benefit
him even if he did not so believe, his falsifications reveal, at
the very least, either a contenpt for the integrity of the
certification process he was entrusted to serve and pronote, and
fromwhich he was profiting economcally, or a cynical
indifference to his own obligation to facilitate, through
truthful participation, the Admnistrator's acquisition of
information vital to infornmed decisi onmaki ng about the DPE

programand its nenbers. |n any event, we agree with the

‘One of his witnesses testified, neverthel ess, that
respondent believed that he would not be able to retain the FAA
designation he held unless he was failing at |east ten percent of
those he tested. On the record before us, it appears that the
only consequence of a lower failure rate would be stepped up
monitoring of his performance as a DPE. While we can only
specul ate that respondent may have wi shed to devel op a reputation
for certifying all airnmen whomhe tested, it is clear that he
devi sed a schene of fraudulently reporting sonme failures in an
effort to deceive the FAA
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Adm nistrator that an airman who falsely certifies the
acconpl i shnent of tests he has not perforned does not possess the
care, judgnent, and responsibility required of the holder of any
certificate.” Revocation of respondent's ATP and fli ght
instructor certificates is therefore warranted.

| nasnmuch as the intentional falsifications proved under
section 61.59 independently support the revocation ordered by the
Adm ni strator, we decline to decide whet her respondent |acks the
"good noral character” an individual nmust have to be eligible for
an ATP certificate under section 61.151(b). W therefore wll
dismss the Admnistrator's allegations under that section.
However, in the event the respondent reapplies for an ATP and is
denied certification on the ground of those allegations, an

appeal to the Board woul d be avail abl e.

"W have previously recognized that an airman's
trustworthiness is as nmuch a conponent of air safety as is his
techni cal conpetence. See Administrator v. MCarthney, NTSB
Order EA-3245 at 6 (1990).




ACCORDI NGLY, I T IS ORDERED THAT:

1. The Admnistrator's appeal is granted in part;

2. The initial decision of the law judge is reversed to the
extent it nodified the sanction in the Adm nistrator's order;

3. The allegations under section 61.151(b) are di sm ssed,;
and

4. The revocation of respondent's ATP and flight instructor
certificates is affirned.
VOGT, Chairman, COUGHLIN, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



